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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN LUIS OBISPO

MARY MOTON, Case No.: CV 07-0850
Plaintiff,

STATEMENT OF DECISION
V.

BRUCE M. LOEFFLER; DANIEL M.
O’BRIEN; and DOES 1-5, INCLUSIVE,

Defendants.

This controversy between plaintiff Mary Moton, asefendants Bruce Loeffler

and Daniel O’Brien, involves a boundary disputerdeéage located between their

homes. The Court has considered the testimonyxsnithits, the briefs and arguments

of counsel, and the various responses to the Pedgestement of Decision. This
Statement of Decision will address each legal ¢la@niatim, by stating the grounds
upon which the decision rests.

As to the spite fence claim, Civil Code 8§ 841.4uiegs plaintiff to prove that

the fence was "maliciously erected or maintainedte purpose of annoying the own

1 A statement of decision need do no more thanEhimoian v. Desert Hosp. (2007) 152
Cal.App.4th 475, 499-500 (citations omitteMuzquiz v. City of Emeryville (2000) 79 Cal.App.4th 1106
1124-1125 (citations omitted). The document neatdrespond point by point to issues posed in a
request for a statement of decisitoh. Nor must it address all the legal and factusliés raised by the
parties. Rather, a statement of decision mustfdidclose the court's determination as to thenaite
facts and material issues in the case, withoutssee@y specifying the particular evidence constddry
the trial court in reaching its decisiofd.
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of an adjoining property.” The Court is not pexde by the evidence that the primar
or dominant purpose of the fence was to annoy Mstokt? rather, it was to establish
"cloistered sanctuary" according to the defendardpical aesthetic tastes. An
additional purpose was to provide a visual screem fBroad Street, from the second
story of Ms. Moton's house, and from the nearbygrdimes. The Court finds for the
defendants on the spite fence claim.

With respect to the trespass claim, the Court caled that the elements of
trespass, as set forth in CACI instruction 2000 $ardDiego Gas and Electric, 13
Cal.4th 893, 936-937, have not been proven. Taefiff has not proved "actual harm
as that term is specifically defined under trespass

With respect to the nuisance claim, the Court amtes that the elements of
private nuisance, as set forth in CACI instructa@21 andsan Diego Gas and Electric,
13 Cal.4th 893, 936-937, have been proven. Urdetatality of the circumstances,
there is ongoing interference with plaintiff's reaable use and enjoyment of her
property. By planting the bamboo (in particularning” bamboo, but also "clumping
bamboo) at the property boundary, defendants aeat®ndition that is and has been
an obstruction to Ms. Moton's free use of her priypeTheir conduct has substantially
interfered with Ms. Moton's comfortable enjoymehher property, and it continues tg
do so today.

Even discounting Ms. Moton's idiosyncrasies, ther€ooncludes that a
reasonable person would find the presence of thdba, the height of the bamboo,
and the overall nature and residue of the bamlooognstitute a nuisance because thé

has been substantial harm to the plaintiff as ¢iselt of defendants’ negligent acts.

2 Ms. Moton is very particular about what she &tpéo occur on her property and its border
Her first interactions with Mr. Loeffler, and hesaiof a chain saw on a tree that borders both prepe
were unlikely to promote good neighbor relatiobter perceptions are often exaggerated. Although g
was apparently scared and threatened by the defe\dations, a reasonable person would not hase
so emotionally impacted.

3 Defendants decided early on to develop a lamilsgavithout regard to the impacts of their
plans on Ms. Moton. While justifiably irritated Bs. Moton's self-help use of a chain saw, theyukho
at least have consulted with her about their laaplisy plans before installing bamboo on the shared
boundary. As discussed, bamboo is a notoriouglplpmatic and invasive grass.
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Substantial harm is being caused, collectivelya)ypamboo husks and leaves;

b) the size and scale of the bamboo plants; dji¢inse screening and light blockage
that has occurred; e) the substantial, periodicigndns onto plaintiff's property,
particularly during periods of high wind; f) thegessary and substantial ongoing
maintenance requirements, which are far from peréew, g) the impact on Ms.

Moton's preexisting garden.

The Court is persuaded by Ms. Leach's testimoatytttere is a profound shade

effect, which creates a gloomy and claustrophobatifig on Ms. Moton's property.
The bamboo grass is too tall, and the scale isnassive, in proportion to the height o
the adjoining properties and the scale of the r®gdmood. This finding applies not
only to the past appearances of the boundary buwealso includes up to the time of
trial.*

The videotape footage taken by Sean Moton, Exhii®, is compelling
evidence with respect to the size, scale and ispEdhe bamboo on Ms. Moton's
property. High winds, which routinely occur ingharea of the City of San Luis
Obispo, regularly blow considerable amounts of Budaves, and other bamboo deb,
onto Ms. Moton's property.

Given its nature, size and location, the bambeo ebnstitutes a fence and
hedge under the City of San Luis Obispo fence autjé ordinance, Zoning Regulatiq
17.16.050. Defendants readily concede that thetpdithe bamboo is, first and
foremost, privacy. Although the bamboo cannotdesaered a solid wall at the
present moment (i.e. at the time of the site visg)tainly the intent and design of the
bamboo plantings is to block the view of the secstody of Ms. Moton's house, as we
as the power lines and Broad Street.

Moreover, referring to Ms. Leach's testimony, Itiaenboo at most times exists
as a solid wall of green, thick and lush bamboorttter, the maximum height of a

fence or hedge under the City ordinance is sixtidktwith a “shrinking height” as it

4 While not attributing any ill motive to the daf#ants’ thinning and trimming activities, the
Court notes that the appearance of the bamboe dintle of the site visit was very different fronetivay
it appeared in the years and months beforehand.
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approaches the street. Mr. Riese's testimonyiuasrated by Exhibit 108, shows that
the bamboo is located too close to the streettlaatdt blocks the view of approaching
cars and pedestrians from Ms. Moton's drivewayhiliits 133 and 134 demonstrate t
public safety problems that have been created dgéfiendants’ plantings.

Given the totality of the circumstances, the bambas afforded defendants
their privacy, but in the process it has creatpd\ate nuisance with respect to their
adjoining landowner.

As to injunctive relief, the Court is requiredldalance the harms in determinin
what sort of injunctive relief, if any to grantn the Court's view, the plum, palm and
mulberry trees currently cause omyminimis encroachments. Further, plaintiff has
not carried her burden of showing any harm caugetiémulberry roots’

On the other hand, the bamboo grass must eitimee cat entirely, or be
trimmed down to levels that approximate the requésts of City Zoning Regulations
17.16.050 and 17.16.020 (i.e., approximately 6, fdietinishing to approximately 3 feq
at the driveway property line). Cutting the bamlolmavn to these heights will ensure
the public safety, minimize the intrusions thatodour into plaintiff's property,
diminish the size and scale to appropriate leveds are envisioned by the ordinance,
increase the overall light into the plaintiff's gaand restore a reasonable amount of
light to the plaintiff's garden. Thinning the bamaband taking out the tall bamboo
culms is simply not enough to eliminate the nuisamespecially in light of the past
history of maintenance and the evidence of ongeimgoachments.

This is an unfortunate case. Had the partieshmit tninds to it, the Court is
convinced that they could have come up with a nealsie, compromise solution.
Instead, a lack of cooperation and problem solviogipled with some poor choices,

has led to an expensive and time-consuming leggtaeersy that is still not finished.

5 In the future, if these trees substantially each onto plaintiff's property, Ms. Moton may
have a remedy of self-help. Given the current imeations, however, the Court is by no means
encouraging self-help or suggesting that it wowddappropriate at this point in time.

6 Itis regrettable that, early in the relatiopsiVs. Moton objected to the six-foot fence
proposal made by defendants, which is essentiadlyelief being ordered by the Court.
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Indeed, the Court is troubled by the length of tithe amount of money, and the
overall commitment of resources that have beenteeMo this case to dafe.

Although the trial was handled efficiently and ceaatively, there are far bette
ways in the civil justice system to resolve a ddsethis one at less expense and with
a reasonable time. The Small Claims Court systautddave finally adjudicated this
case within a matter of months, not years, whitevjging the same injunctive remedie
that are now being granted.

In any event, the Judgment will direct that the bamgrass either be removed
entirely, or that it be trimmed down to the leveéscribed in City Zoning Regulations
17.16.050 and 17.16.020. The six-foot height ietsin will be measured from the
base of the wooden fence paralleling the propestyndary. Public safety and
mitigation of the nuisance can be reasonably aelidy reasonable compliance with
the zoning regulations.

The Court encourages the parties to reach agreamehte form of the
Judgment, and to submit it for signature as sogroasible without the necessity of a
further hearing. If agreement cannot be reacheaydefore July 9, 2010, counsel fo
plaintiff shall file and serve the proposed Judgmeimy objections (as to form only,
and consisting of no more than two pages) shdiléd and served on or before July
16, 2010. Any remaining disagreements will be aered at a hearing on July 22,
2010. No further argument on the merits will béeeined.

It is so ORDERED.

DATED: June 28, 2010 \s\
CHARLES S. CRANDALL
Judge of the Superior Court

7 The case was filed September 27, 2007, andsa-camplaint was filed shortly thereafter.
Following numerous fact and expert depositions @vperiod of years, the trial took five days to
complete and involved eight withnesses. The app®alf right may prolong the duration of this digput
for an additional period of years.
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